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Anti-Semitism and Jewish Identity in the
Workplace

Introduction

In 2021, the federal Equal Employment
Opportunity Commission took the
extraordinary step of passing a resolution
condemning the rise in anti-Semitism
across the country, including in the
workplace.” In 2023, the United States
government unveiled the U.S. National
Strategy to Counter Antisemitism, a
comprehensive response to the alarming
growth in anti-Semitism in every aspect of
American society — including in the
workplace.?

In this guide, we explain the laws
protecting Jewish employees from anti-
Semitism in the modern workplace,
including anti-Semitism against Jewish
employees arising out of hostility to, and
advocacy against, the Jewish state of
Israel. Numerous federal, state, and local
workplace anti-discrimination laws apply
to Jewish employees, protecting them
against unequal treatment and harassment
based on their religious beliefs and their
ethnic identity. For employers to meet
their obligation to provide their Jewish
employees with a work environment free
of anti-Semitism, they must understand

these laws, be familiar with certain core
aspects of Jewish identity and certain
enduring anti-Semitic narratives, be able
to apply a practical working definition of
anti-Semitism, and understand the
workplace spaces where contemporary
anti-Semitism frequently manifests.

Many employers are admirably striving to
improve inclusion in their workplaces by
supporting employees from various
identity groups. They may, for example,
establish employee resource or affinity
groups, celebrate heritage months and
other identity recognitions, and find other
ways to make all employees feel included.
Unfortunately, they often fall short when it
comes to Jewish employees. This may be
due to ignorance or misunderstanding.
For example, they may have a false
impression of their Jewish employees as
members of a “privileged white group”
that does not require accommodation or
support.

Laws Protecting Jewish Employees

A variety of federal, state, and local laws
and regulations governing workplace
discrimination protect Jews based on their
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religious beliefs (religious discrimination)
and/or their status as a people (ethnic
discrimination). Employees who are, or
were, Israeli citizens are also protected
from national origin discrimination. Most
prominent among these laws is Title VII of
the federal Civil Rights Act of 1964 ("Title
VII”), which prohibits discrimination in
employment based on race, color,
religion, sex, or national origin.® Courts
interpret “race” under Title VI to
encompass ethnicity, as well.*

These anti-discrimination laws also
include, at the federal level, The Civil
Rights Act of 1866, which, in practical
terms, protects Jewish employees in the
same manner as does Title VII;® Title VI of
the Civil Rights Act of 1964 (“Title VI"),
which prohibits discrimination based on
race, color, or national origin in, among
other circumstances, a range of
employment scenarios in federally funded
institutions; and U.S. Department of Labor
regulations which prohibit federal
contractors from discrimination in
employment based on race, color,
religion, sex, sexual orientation, gender

identity, or national origin.’

Additionally, almost every state has anti-
discrimination laws protecting employees

from discrimination based on religion,
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race, and national origin, as do hundreds
of cities and other local governments.
These state and local statutes are typically
applied using the same standards as have
been developed under Title VII, although
some, such as the New York City Human
Rights Law, which expressly grants
employees more generous protections
from discrimination, and employers fewer
defenses,® are adjudicated in a framework
that is much more favorable than Title VII

to employees claiming discrimination.

Nonetheless, while variations exist among
these many anti-discrimination laws, a
functioning benchmark for understanding
and avoiding prohibited discriminatory
practices is Title VII's admonition that anti-
Semitism cannot be a “motivating factor”?
behind (a) an adverse decision in
recruitment, hiring, compensation,
promotion, training, or other privileges of
employment, or (b) the existence of an
intimidating, hostile, or offensive work
environment that is “severe and

pervasive.” '

It is likewise a violation of Title VII to
retaliate against an employee who
complains of anti-Semitism," i.e., for
having “opposed any practice made an
unlawful employment practice by” [Title
VII] or “made a charge, testified, assisted,
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or participated in any manner in an
investigation, proceeding, or hearing
under” [Title VII].™?

Unlawful anti-Semitic discrimination can
result from direct and intentional
mistreatment based on an employee’s
Jewish identity, or it can be the product of
employment policies or practices that
have an unjustified disparate impact on
Jewish employees. Even where direct and
intentional anti-Semitic discrimination is
alleged, an employee can establish a valid
claim by demonstrating that comparative
non-Jewish co-workers weren't “subject to
the same performance evaluation and
discipline standards.”™

Understanding Jewish Identity

Each covered identity protected by anti-
discrimination laws suffers its own forms of
discrimination, shaped by the prejudices
and biases that exist in society. To
understand those most frequently
encountered by their Jewish employees,
and to thus be able to both thwart anti-
Semitic behavior in the workplace and
identify it when it occurs, employers need
to know certain core aspects of Jewish
identity and certain enduring anti-Semitic

narratives.
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Jews embody both a faith and a people; a
population originating in ancient Israel
which, following campaigns of terror and
discrimination first in their homeland and
later in nearly every country where Jews
settled in Europe, the Middle East, and
North Africa, has evolved to include an
extraordinarily diverse range of religious
and non-religious customs, practices,
beliefs, and demographics, all rooted in
common core beliefs, historical
remembrances, and cultural touchstones.™
In many ways, Jewish people are like
Yazidis, Arab Muslims, Sikhs, and many
other groups. Today Jews are often
targeted not only because of what they
believe (i.e., their religious faith), but also
because of who they are — members of the
greater Jewish people, a group which is
often collectively demeaned,
marginalized, or ostracized. The Jewish
people are also not a monolithic group,
and many Jewish people also identify with
other racial or ethnic groups, such as Black
Jews, Asian Jews, and Hispanic Jews.

The largest Jewish population in the world
can be found in the state of Israel, with
Jews hailing from the Middle East and
North Africa representing the greatest
percentage. The United States is a very
close second, with Jews descending from
Eastern Europe being the largest
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percentage of the American Jewish
population, although American Jewry also
includes substantial populations of Jews
from Central Asia, including Iran and
Uzbekistan; the Middle East, including
Syria and Iran; and Central and South

America.

Traditional Jewish observance touches
every aspect of a Jew’s life, built around
the daily obligations of prayer and kosher
observance (eating certain foods and not
others), the weekly observance of the
sabbath (“Shabbat,” from Friday sundown
until Saturday sundown), and the annual
observance of holidays such as Rosh
Hashana (the Jewish New Year), Yom
Kippur (the Day of Atonement for one’s
sins), and Passover (the weeklong
celebration of the Jews' liberation from
slavery in Egypt).

Importantly, however, being a Jew does
not turn on one's belief in Judaism or,
indeed, in G-d, or on one’s observance of
Jewish worship, rituals, or practices.
Religious belief has no bearing on whether
someone is (or remains) Jewish. The
Jewish faith conceives of Jews as a
people. A person is Jewish if they are born
to a Jewish mother — or in some iterations
of Jewish belief, a Jewish mother or father
— or if they have converted to Judaism.
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Either way, it is not the practice of
Judaism that makes or breaks one’s
identity as a Jew, but rather one’s familial
connection to the Jewish people. It is
essential for employers to understand this
aspect of Jewish peoplehood because
employers who choose to define their
obligations to their Jewish employees
solely in terms of accommodating
religious observance risk engaging in — or
tolerating — discriminatory practices.

One common - and near-universal —
element of Jewish belief and peoplehood
is the centrality of the land of Israel as the
Jewish ancestral homeland, the epicenter
of Jewish history, the focus of much
Jewish religious ritual and observance,
and the locus of Jewish religious
redemption.

Jewish holidays, Jewish prayers, and
Jewish religious rituals significantly revolve
around commemorating Jewish life in the
land of Israel and anticipating — pining for
— Jewish redemption in the land of Israel.
Indeed, a significant number of Jewish
religious obligations can only be
performed in the land of Israel.

This translates for most American Jews
into a deep religious and ethnic
connection to the modern state of Israel.
As a practical matter, it is only a Jewish
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sovereign state that allows tens of
thousands of American Jews to pray at the
Western Wall every year, where many
American Jewish children conduct their
Bar and Bat Mitzvah ceremonies; that
enables American Jews to visit and pray at
the tomb of the patriarchs and matriarchs
of the Jewish people, Abraham, Sara,
Isaac, Rebecca, Jacob, and Leah; that
enables American Jews to visit holy cities
like Jerusalem unmolested; that allows
thousands of American Jewish teens and
young adults to study in Israeli Yeshivas
and colleges in every year; and that
enables American Jews to be buried in the
land of Israel without their gravestones
being vandalized and destroyed.

In large part, this is why, according to the
Pew Research Center study, “Jewish
Americans in 2020,” 80% of American
Jews say caring about the state of Israel is
an essential or important part of what
being Jewish means to them; nearly 60%
say they personally feel an emotional
attachment to Israel and follow news
about Israel at least somewhat closely; and
nearly half of American Jewish adults have
visited Israel. These figures include a
substantial number of American Jews who
consider themselves only ethnically, but
not religiously, Jewish.™

Defining Anti-Semitism

If anti-Semitism is to be addressed, it must
first be understood. There is one
internationally adopted definition of anti-
Semitism: the definition promulgated by
the International Holocaust Remembrance
Alliance, including its illustrative examples
of contemporary manifestations of anti-
Semitism (the “IHRA Definition”). The
IHRA Definition grew out of definitions
adopted by the European Union
Monitoring Centre on Racism and
Xenophobia and the U.S. State
Department.’ It has been adopted by
dozens of countries; hundreds of local and
regional governments and
intergovernmental organizations in the
U.S. and abroad; and domestic and
international corporations.” Corporations
interested in supporting their Jewish
employees should consider adopting the
definition themselves, as many others
have done.

The IHRA Definition states:

“Antisemitism is a certain perception of
Jews, which may be expressed as hatred
toward Jews. Rhetorical and physical
manifestations of antisemitism are
directed toward Jewish or non-Jewish
individuals and/or their property, toward
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Jewish community institutions and
religious facilities.”®

IHRA sets forth examples of anti-Semitism
in several categories, including:

* Demonization, for instance by
calling for, aiding, or justifying the
killing of Jews; using symbols
associated with classic anti-
Semitism like blood libels to
characterize Jews, Israel, or Israelis;
engaging in classic stereotypes
about Jewish power and/or control;
and

e Delegitimizing the state of Israel
and in doing so denying the Jewish
people their equal right to self-

determination;

* Imposing double standards to
condemn behavior by Jews or
Israelis that is not condemned in
others;

® Holocaust denial, such as
accusing Jews or Israel of inventing

or exaggerating the Holocaust;

e Accusations of dual loyalty, such
as accusing Jewish citizens of being
more loyal to Israel, or to the
alleged priorities of Jews

worldwide, than to the interests of

their own nations; and

* Holding Jews collectively
responsible for the behavior of
other Jews, Israel, or even non-

Jews."”

Of course, not every critique of Israeli
government policy and action is anti-
Semitic, as the IHRA definition also makes
clear: "“[Clriticism of Israel similar to that
leveled against any other country cannot
be regarded as antisemitic.”? But some of
it, as described above, is.

Common Vectors of Workplace Anti-

Semitism

Employers should be on guard against
anti-Semitism rearing its head in their
workplace, whether in making hiring,
training, promotion, disciplinary or other
decisions, or in comments and
conversations in the dining area, on the
factory floor, or in conference rooms;
anywhere where an animus toward the
Jewish faith or the Jewish people can
manifest itself. Hostility to Jews in toto —
or notions of Jewish clannishness or
accusations that Jews are money-
grubbing, for example — are bigoted
sentiments in workplace settings and

violate anti-discrimination laws.?'
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Workplace anti-discrimination training,
programming, and complaint processing
and resolution should be structured and
conducted with this awareness.

Engagement in anti-Semitic tropes

Employers must be vigilant in guarding
against erasing Jews and anti-Semitism
from efforts to combat workplace
discrimination and promote diversity, or
worse, propagating anti-Semitic narratives
as part of those efforts; at the very least,
such erasure is often rooted in anti-Semitic
notions of Jewish power and privilege that
obscure seeing Jews as potential victims
of discrimination.?? If a corporate
diversity/equity/inclusion (“DEI") program
refuses to include addressing anti-
Semitism because of myths about Jews
already having “immense power and
privilege,”? the program isn't merely
ignoring anti-Semitism — it's engaging in

anti-Semitism.

Jewish employees are sometimes denied
support based on the view that all Jews
are socially or economically successful.
This is especially true among employers
who view equity and inclusion as benefits
that should be provided only to certain
groups that have been historically
underrepresented. Such employers may
see Jews as holding unmerited privilege
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or unrecognized power. This ignores the
many ways in which Jewish Americans are
marginalized, stigmatized, excluded,
assaulted, othered, and sometimes
murdered, regardless of their social or
economic status. It also ignores the
demonstrable instances of Jewish poverty.
Worse, such approaches may amplify
themes of Jewish privilege, power, and
control that are common in traditional

anti-Semitic literature.

Other employers have been slow to
support their Jewish employees because
they view Jewish identity as being
exclusively a religious matter. This may
find expression amongst employers who
provide certain benefits, such as
Employee Resource Groups (ERG's), only
to ethnic or racial (and not religious)
groups. This is a painful but important
subject, not least because Jews have
faced genocidal murder based on notions
of Jewish racial difference. Judaism is
unquestionably a religion shared by many
Jews. Other Jews, however, do not
practice the Jewish religion but still
identify with Jewish peoplehood, ethnicity,
ancestry, and/or culture.

Those who deny, or are ignorant of,
Jewish ethnic or ancestral identity,
frequently treat all Jews, or at least light-
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skinned Jews, as being ethnically or
racially “white.” While white supremacists
commonly view Jews as non-white, those
on the other end of the spectrum tend to
view Jews as hyper-white.?* Other
commentators have been divided:

Commentators variously argue, to
provide just a few examples, that
Jews are obviously white, that they
are definitely not white, that they
are "off-white,” that they are
sometimes off-white and sometimes
white, that they recently became
white, that they have occupied
many different locations on the
whiteness scale, that their shiftiness
on the whiteness scale is a
significant source of anxiety to
others, that they are still
negotiating a costly process in
which they have come mostly but
perhaps incompletely white, and
that they should take ownership of
their socially constructed status as
whites because it is the only
position plausibly available to them,
but they should do so in solidarity
to nonwhite people.?

They may be viewed as part of an
oppressor class, either because they are
viewed as white, or because they are
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blamed for perceived wrongdoing by the
government of Israel. Holding an
individual responsible for the perceived
wrongdoing of a group is a common
feature of prejudice.

Anti-Israel sentiment

Employers should also guard against anti-
Israel expressions, advocacy, or conduct
that crosses the lines of ordinary political
discourse, established in the IHRA
definition and creates a hostile
environment for Jewish employees whose
connection to Israel is an essential
component of their identity. There is a
point where opposition to the basic rights
and privileges of the Jewish state in the
historic homeland of the Jewish people —
to exist, to be free from terrorism, to
defend its citizens, to express its identity,
and to participate equally in international
commerce, culture, and diplomacy -
cannot be separated from animus toward
Jewish identity.

Courts recognize this inextricable link
between Jewish identity and Zionism.?
The United States Department of Labor, in
its guidance on enforcing its “Legal
Protections for Religious Liberty in the
Workplace” regulations, likewise

recognizes the connection between
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Jewish identity and a connection to

Israel.?”

Employers who ignore this species of
workplace anti-Semitism expose their
Jewish employees to potential harm and
their organization to liability.?®

This includes exercising extreme caution in
tolerating workplace efforts to promote or
effectuate the movement to boycott,
divest from, and sanction the Jewish state
of Israel and Jewish businesses,
professionals, academics, artists, and
institutions (“BDS"). Boycotts against Jews
are as old as anti-Semitism itself. And the
BDS movement is explicit in its aim to
extinguish the Jewish state of Israel.
More than that, the BDS movement's
boycott efforts routinely stray beyond
strictly Israeli institutions to include Jews
wherever they live and work, and even
beyond issues directly related to the
Israeli/Palestinian conflict and into the
tropes and narratives discussed above that
have driven anti-Semitic discourse for a
thousand years.*°

That's why all of America’s major Jewish
communal and anti-discrimination
organizations — the Anti-Defamation
League, the American Jewish Committee,
the Conference of Presidents of Major
American Jewish Organizations; the

The Louis D. Brandeis Center for Human Rights Under Law

IS an independent, unaffiliated, nonprofit corporation
“established to advance the civil and human rights of the
Jewish people and promote justice for all.

Jewish Federations of North America,
Hadassah, the Simon Wiesenthal Center —
regard BDS as fundamentally anti-
Semitic,® as does the United States
government.*? It's also why thirty-seven
states and dozens of localities have taken
a stand against BDS.*

Solving the Problem: Listen, Learn, and
Lead

To properly include their Jewish
employees in the workplace, employers
should “listen, learn, and lead”:

e Listen to their Jewish employees by
letting those employees define
their own identities;

e Learn about the spectrum of
contemporary American Jewish
identity and the American Jewish
minority experience; and

e Lead by educating your workplace
community about Jewish identity
and anti-Semitism and ensuring
Jewish employees can engage with
their full identities at work, free
from repercussions.

Listen to Jewish Employees

Many Jews primarily define themselves by
their Jewish identity and view that identity
as playing a critical role in shaping their

lived experiences — even if the ways in
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which they define their identities or
practice their religion otherwise vary
substantially from person to person. To
fully include Jewish employees in the
workplace, employers must respect each
employee’s own definition of their
respective Jewish identity.

Some Jews maintain strict observance of
religious practice (including dietary rules
and Sabbath observance), while other
Jews place greater emphasis on shared
Jewish culture and heritage (and may
forgo strict observance of religious
practice). Depending upon personal
preferences and family histories, Jews
bring different traditions (and foods!) to
their celebrations of the Jewish holidays.
There is no single type of Jew. Jews come
in all skin colors, political persuasions, and
nationalities. But all Jews are part of the
Jewish people, and therefore share a
common culture and heritage arising out
of their shared ancestry and ethnicity.

Failing to recognize Jewish identity as
unique and distinctive, and denying the
existence of the Jewish people’s own
particular identity, culture, tradition, and
history, is a contemporary form of anti-
Semitism that has been called “erasive
anti-Semitism.”3* Among other things, this
form of anti-Semitism denies only Jews the
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right to self-define and celebrate their own
unique identity. It also erases Jewish
history, including centuries of anti-Semitic
discrimination and persecution, and often
demands that all Jews (even Jews of color)
see themselves as privileged and/or
white.® In practice, this has the
consequence of silencing Jewish voices
from talking about their own experiences

of discrimination and exclusion.3¢

One of the most surprising places this is
happening is in contemporary diversity,
equity, and inclusion (“DEI")
programming. This is especially
concerning because DEI programs are
supposed to address such problems,
rather than exacerbate them. In some
cases, however, these programs have not
just erased Jews' own, self-defined
identity, but replaced it with caricatures
and stereotypes reflective of common
age-old anti-Semitic discourse. These

include, for example, conspiracy theories
about Jewish power, wealth, and control.
These tropes are particularly dangerous
because they have led to Jews being
identified as being part of, or even
responsible for, discriminatory power
structures in society - instead of being
recognized for what they are and always
have been; a minority group that itself is
often targeted for discrimination.?” This
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type of terrible disinformation is also
disturbingly common: In a 2022 Brandeis
Center webinar for example, EEOC
Commissioner Andrea Lucas noted
instances of DEI staff “telling Jewish
employees that Jews are powerful
members of society who contribute to
systemic racism, characterizing all Jewish
people as privileged based on
assumptions about their race or color,
circulating conspiracy theories about
COVID-19 or vaccines that blame Jews,
trivializing the Holocaust by comparing it
to mask or vaccine mandates, placing a
swastika on a desk of a Jewish employee
or via a Zoom bombing, and
disproportionate criticism of Israel or
conflation of all Jews with Israel.”

Learn about Jewish Identity

As part of an employer’s first step of
acknowledging and including their Jewish
employees as Jews, they must learn about
common features of contemporary
American Jewish identity (though each
employee will, of course, define their own
identity themselves). Indeed,
understanding an employee’s identity may
help a company avoid any potential legal
exposure: employers (especially
government contractors) may be liable, for
instance, if an applicant or employee
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suffers an adverse action based on actions
or values that are or are perceived to be
“part of the applicant/employee’s
religion.”3® Employers may also be liable if
and when a hostile environment develops
for their Jewish employees.* Moreover,
regardless of whether a corporation would
have exposure in a particular situation,
preventing an anti-Semitic environment is
important to maintaining an effective and
productive workplace: “Antisemitism, like
other forms of discrimination, can have a
devastating effect on individual
employees and the workplace as a

whole.”40

Jewish identity has several components,
and bias against Jews has a variety of
historical sources.*' To begin with,
employers should learn about the
following (described in more detail in the
sections below):

e What anti-Semitism means and how
to recognize it, relying on the
leading (and only internationally
accepted) definition of anti-
Semitism;

e Common anti-Semitic stereotypes
that may be used to target, harass,
vilify, or exclude Jewish
employees;
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The Louis D. Brandeis Center for Human Rights Under Law

—e
ﬂ m W ﬂ BRANDEIS
.1 CENTER

The Louis D. Brandeis Center
for Human Rights Under Law

IS an independent, unaffiliated, nonprofit corporation
“established to advance the civil and human rights of the
Jewish people and promote justice for all.

e The contemporary lived experience
of Jews who face anti-Semitic
targeting in America;

e How Jews came to be in America —
primarily as the descendants of
refugees from persecution;

e Jews' identification with Israel as
their ancestral homeland; and

e Jews' need for religious
accommodations at work.

Employers (and their employees) may
benefit greatly from specialized training
programs on Jewish identity and anti-
Semitism that can deal directly with some
or all of these topics.

Learn about common anti-Semitic
stereotypes

One way that Jewish employees
commonly experience anti-Semitism in the
workplace is through the use of anti-
Semitic stereotypes. Employers and DEI
professionals should be familiar with the
elements of anti-Semitic discourse that

may create a hostile environment for their
Jewish employees. As we have previously
explained, these have long included false
and dehumanizing stereotypes that Jews
were conspiratorial; “greedy”; “dirty”; or
exercised secret power; equations of Jews
with animals or demons; the deicide myth;

and the blood libel, among others.

Particularly common are false stereotypes
about Jewish power, and control. Such
narratives “position Jews as a worthy
adversary for white supremacists or
antisemites, a group to be feared and
defeated[.]"* These tropes have been
pushed by conspiracy theorists across the
political spectrum: as Gil Troy recently
explained, right-wing and left-wing anti-
Semitism “meet in exaggerations about

Jewish money, power, and evil.”*

In many instances, these anti-Semitic
stereotypes are ignored or even
reinforced in diversity trainings: Amy
Schumer recently illustrated this problem
here. Rice University research found that
52% of Jewish respondents reported
experiencing religious discrimination
involving microaggressions accompanied
by racial and ethnic or national origin
discrimination. Jewish employees have
reported incidents where they were
subjected to stereotypes about Jews and
money (one of the standard elements of
anti-Semitic discourse), or to “little jokes”

about the Holocaust. These kinds of verbal
microaggressions have also included
offhand comments like “Jews run all the
banks” and the use of casual antisemitic

phrases, i.e. "Jew me down."”*

The Louis D. Brandeis Center for Human Rights Under Law



],

I

"ok 8 |

I BRANDEIS The Louis D. Brandeis Center for Human Rights Under Law
'l !_I:
1111 CENTER

1]

The Louis D. Brandeis Center
for Human Rights Under Law

An employer who permits any of these
stereotypes to infect their office
atmosphere or their DEI programming
risks legal exposure as a result of an
environment hostile to Jewish employees.

Learn about anti-Semitism in
America today

Jews have resided in America since
colonial times. Unfortunately, while the
Founding Fathers made an effort to
welcome Jews to America and envisioned
the newborn United States as a land of
religious tolerance, Jews in the United
States have long faced anti-Semitic
discrimination and sometimes even

violence.®

Today, Jewish Americans are targeted for
hate crimes, employment discrimination,
and violent conspiracy theories (among
other things) at rates far higher than most
Americans. While Jews make up only 2%
of the U.S. population, in 2020 they were
targeted for more than 55% of the
religiously-motivated hate crimes in
America.* Typically, 8-10% of the religious
discrimination claims the EEOC receives in
a year reflect claims of anti-Semitic
discrimination,* which may understate the
issue: in a recent survey, more than half of
Jewish workers reported encountering
discrimination in the workplace.*® And
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violent anti-Semitic conspiracy theories
have motivated a variety of recent very
public hate crimes in the U.S., from
Charlottesville to Colleyville, Brooklyn to
Buffalo, and Pittsburgh to Poway.* Similar
conspiracy theories have been also
echoed by celebrities, political figures,
and other influencers across the U.S.
spectrum in 2022.%°

Employers should understand that their
Jewish employees may feel pain, grief,
and fear when an anti-Semitic incident is in
the news.”" In particular, when they see
people targeted for violence because of a
characteristic they themselves share (or
hear rhetoric that has previously led to
such targeted anti-Jewish violence),
Jewish employees may become
concerned about their own safety.

Employers should ensure that their internal
inclusion programming provides a
supportive atmosphere for Jewish
employees and that any communications
explicitly acknowledge these incidents as
anti-Semitic. If, for example, they
commonly issue public statements
denouncing acts of bias or bias-motivated
violence, they should include anti-Semitic
incidents the same way as incidents
motivated by any other form of bias (for
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instance racism, gender bias, or

homophobia).

Sadly, instead of providing support, all too

often DEI programs have themselves

become infected with the virus of anti-

Semitism. For instance, the examples

EEOC Commissioner Lucas provided of

anti-Semitism in diversity trainings®

actually echo anti-Semitic tropes,

including some of the common claims
reflected in the IHRA Definition’s
examples of contemporary anti-Semitism.

These include, for example:

Claims that all Jews are powerful or
privileged based on assumptions
about their race or color, which
parallel classic anti-Semitic
conspiracy theories and IHRA
example 2: Making mendacious,
dehumanizing, demonizing, or
stereotypical allegations about
Jews as such or the power of Jews
as collective — such as, especially
but not exclusively, the myth about
a world Jewish conspiracy or of
Jews controlling the media,
economy, government or other

societal institutions;

Circulating conspiracy theories
about COVID-19 or vaccines that
blame Jews, which have the same

‘The Louis D. Brandeis Center for Human Rights Under Law
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parallels and also sometimes
reference ancient stereotypes about
Jews and disease;

Conflation of all Jews with Israel,
which parallels IHRA example 11 -
Holding Jews collectively
responsible for actions of the state
of Israel; and

Disproportionate criticism of Israel,
which may parallel IHRA examples
7-10.

Other incidents Commissioner Lucas

mentioned invoke other common anti-

Semitic themes:

Trivializing the Holocaust by
comparing it to mask or vaccine
mandates in a manner that has
been found to ‘fuel anti-Semitism’;>?
and

Placing swastikas — an insignia used
by Nazi Germany during the
Holocaust which is commonly used
by anti-Semites® and functions as
“an emblem of the destruction of
European Jewry”* - on the desk of
a Jewish employee or in a video
chat via a Zoom-bombing.

Learn about Jews’ history of

persecution
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Many American Jews are the descendants
of refugees from anti-Semitic persecution,

particularly in Europe and the Middle East.

Several Jewish holy days actually
commemorate particularly violent
persecution, ranging from the destruction
of the Second Temple by Roman
occupiers of ancient Israel to the
Holocaust.

Anti-Semites commonly reference these
historical traumas; the Holocaust, the
Spanish Inquisition, pogroms in Eastern
Europe and the Middle East, or other
instances of violent anti-Semitic
persecution may alternately be denied,
justified, distorted, or even glorified, and
associated imagery may be used to harass
or threaten Jews. Examples range from
swastikas in Zoom rooms to European
soccer fans combining the Holocaust with
contemporary anti-Semitic violence by
chanting at teams associated with the
Jewish community, “Hamas, Hamas, Jews

on the gas.”*®

Learn about the Jewish connection
to Israel

While individual views vary, for the vast
majority of Jewish people across time and
space, Israel is integral to the shared
identity of what it means to be Jewish.%’
According to Jewish tradition, Jewish
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identification with the land of Israel began
with a divine commandment to Abraham,
the very first Jew, to leave his birthplace
and go to what today we know as the land
of Israel. This connection has both
religious and ethnic aspects. More than
half of Judaism'’s 613 commandments
relate to Israel and can only be fulfilled
there.”® But this connection also ties Jews
themselves to their ancestral homeland, to
each other as well as to their heritage. In
short, for most Jewish people, Israel is a
core part of their identity as part of the
Jewish people.”” Contemporarily, this
connection is reflected in many Jews'
identification as Zionists, i.e. those who
support the Jewish people’s self-
determination movement® which has
resulted in the establishment of the
current state of Israel. While not all Jews
are Zionists, most view Zionism as a core
part of their identity, oftentimes separate
and apart from their religious faith or lack
thereof. One recent survey found that
“eight-in-ten U.S. Jews say caring about
Israel is an essential or important part of
what being Jewish means to them,”
including more than two out of three Jews
who identify as having no religion.*’

Jewish employees’ sense of connection
with Israel does not make criticism of Israel
anti-Semitic. Instead, as the IHRA
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Definition makes clear, “criticism of Israel
similar to that leveled against any other
country cannot be regarded as” anti-
Semitic.®? Jewish employees’ sense of
connection to Israel also does not in any
way negate their connection to the United
States: like many descendants of
immigrants, Jews are by and large
patriotic Americans who simply maintain
emotional connections to their ancestral
homeland. Indeed, as the IHRA Definition
explains, “[a]ccusing Jewish citizens of
being more loyal to Israel, or to the
alleged priorities of Jews worldwide, than
to the interests of their own nations,” is an

indicium of anti-Semitism.

However, criticism of Israel may cross the
line into anti-Semitism when, for example,
it demonizes the Jewish state (for instance
by using traditional anti-Semitic
stereotypes like the blood libel); denies
the Jewish people’s equal right to self-
determination by delegitimizing Israel’s
existence; or applies different standards of
conduct to Israel than to other democratic
countries.®* Moreover, Jewish employees’
ethnic and religious connection with Israel
may be relevant to employers’ legal
obligations if Jewish employees who feel a
connection to Israel as part of their ethnic
or religious identity are targeted for
harassment or subjected to a hostile

environment because of that real or even
just perceived connection.®> A corporation
that permitted such an atmosphere to
exist would risk exposure under federal
civil rights laws.

Learn about Jewish employees’
needs for religious
accommodations

For many Jewish employees, their Jewish
identity may include the observance of
Jewish religious practice. While Jews' level
of adherence to religious practice varies,
many Jewish employees do need to have
their religious practices accommodated at

work to one degree or another. For
instance, Jewish holidays are not typically
public holidays in America, but many
religiously observant Jews have a religious
obligation to refrain from working on

those days. To that end, many observant
Jews refrain from work between sundown
Friday and nightfall Saturday on the
Jewish Sabbath; and many observant Jews
feel a religious obligation to wear a beard
or yarmulke or certain types of modest

attire.®

To be clear, a company need not close its
office for Rosh Hashanah (the Jewish New
Year) just because it closes for Christmas.
However, holding required events on Rosh
Hashanah would likely exclude religious
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Jewish employees in a discriminatory
fashion, since many of them may be
absent that day for religious reasons. If, for
example. a company held a training
session on Rosh Hashana that a person
was required to attend in order to receive
an opportunity for promotion, this would
make it unlikely for any Jewish employees
to get promoted. Employees who lost out
on opportunities for promotion because
they were unwilling to work on Rosh
Hashanah for religious reasons would be
harmed in their profession by the religious
component of their Jewish identity,
decreasing the religious diversity of upper
ranks of management — and creating a risk
of exposure for the corporation under Title
VIl of the Civil Rights Act.

Lead the fight against anti-Semitism

As explained above, Jewish identity, and
correspondingly anti-Semitism, are
multifaceted matters. To avoid legal
exposure and promote an effective and
inclusive workplace, employers must
understand Jewish identity, prevent the
establishment of an anti-Semitic
environment, and facilitate the inclusion of

Jewish employees.

Employers can begin by taking six
concrete steps.
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First, employers should join this year’s
Shine a Light campaign. Shine a Light is a
purpose-driven convening platform
inspired by the Chanukah holiday, in which
dozens of corporations, associations,

Jewish organizations, and other groups
come together to “shine a light on” and
combat anti-Semitism in all its modern

forms.

Second, many corporations have
established employee resource groups
(ERGs) to facilitate the inclusion of
employees of different backgrounds in

their workplace and give employees of a
particular background space to raise and
address issues they share. Employers
should also establish ERGs for their Jewish
employees, and many have begun to do
so. In The U.S. National Strategy to
Counter Antisemitism, the Biden
Administration called on all American
employers to promote Jewish ERGs and to
“work with these groups, especially in
issuing both internal and external
statements when instances of antisemitism
arise.”® These ERGs would connect
Jewish employees to company leadership,
making it easier to collectively
communicate broader workplace equity
and inclusion concerns; allow employees
to represent and express themselves on
their own terms, and to do so collectively
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and anonymously, without fear of
retribution; and at the same time foster
networking and career advancement

opportunities within the company.®®

Third, employers should include Jewish

identity in DEI programming to facilitate
Jewish employees’ full inclusion in the
workplace. To do this properly, employers
should center representative Jewish
voices; respect the diversity of Jewish
identity; avoid anti-Jewish stereotypes;
eschew simplistic oppressor/oppressed
dichotomies; and communicate that they
take anti-Semitic harassment and
discrimination as seriously as other forms
of discrimination, and will treat it no
differently®TAs EEOC Commissioners
Keith Sonderling and Andrea Lucas have
emphasized, employers should actively
audit their DEI programs to ensure that
they are not inadvertently promoting anti-
Semitic defamations or 797

Fourth, employers should review their

religious accommodation policies to

ensure they are in compliance with
applicable law and their own corporate
values, so that no employee's religion
limits their opportunities to participate or
advance in the workplace. Once
employers have ensured their policies are
in compliance, they should inform

employees that they will make reasonable
religious accommodations and train
applicable staff to process
accommodation requests fairly and
efficiently.

Fifth, employers should ensure that their
anti-harassment and anti-discrimination
policies address the most common
contemporary forms of anti-Semitic

harassment and discrimination.

Sixth, employers should use their voices to
denounce anti-Semitism when it impacts
their employees and work environments
the same way as they do for other forms of
bigotry.

Conclusion

This guide is meant to highlight some of
the most prominent concerns surrounding
antisemitism in the workplace and will
hopefully prompt further investigation and
investment in identifying and dealing with
the underlying illnesses that fuel this
never-ending hatred. This is true not only
because it is simply wrong to be
antisemitic, but also because history has
shown that anti-Semitism is often a form of

|ll

gateway racism; the proverbial “canary in
the coal mine of intolerance.” As Ahmed
Shaheed, the United Nations Special

Rapporteur on freedom of religion or
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belief noted in his recent Human Rights
Council report on antisemitism,
“antisemitism, if left unchecked ... poses
risks not only to Jews, but also to
members of other minority communities.
Antisemitism is toxic to democracy and
mutual respect of citizens and threatens all
societies in which it goes unchallenged.””?

In order for employers to meet their legal
obligation to provide their Jewish
employees with a work environment free
of anti-Semitism, employers must
understand that these laws protect Jews
both as practitioners of a religion and as a
people; that for most Jews a connection
to the state of Israel is an inextricable
element of their Jewish identity; that
enduring anti-Semitic narratives that
demonize and delegitimize Jewish identity
will find contemporary carriers to manifest
themselves in the workplace; that the
IHRA working definition of anti-Semitism is
an indispensable tool for preventing and
addressing anti-Semitism; and that anti-
Semitism can manifest itself even in the

most progressive spaces in the workplace.

Contact Us

Web: www.brandeiscenter.com

Phone: 202-559-9296

E-mail: info@brandeiscenter.com
Address: 1717 Pennsylvania Ave NW, Suite
1025

Washington, D.C. 20006

Facebook: Louis D. Brandeis Center for

Human Rights Under Law

Twitter: @brandeiscenter

About the Brandeis Center

The Louis D. Brandeis Center for Human Rights
Under Law is an independent, unaffiliated,
nonprofit corporation established to advance
the civil and human rights of the Jewish people
and promote justice for all. LDB engages in
research, education, and legal advocacy to
combat the resurgence of anti-Semitism on
college and university campuses, in the
workplace, and elsewhere. It empowers
students by training them to understand their
legal rights and educates administrators and
employers on best practices to combat racism
and anti-Semitism. It is not affiliated with the
Massachusetts University, the Kentucky law
school, or any of the other institutions that
share the name and honor the memory of the

late U.S. Supreme Court justice.
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